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Comment Tracking Number: 80b3eb26


Regulations Division

Office of General Counsel

Department of Housing and Urban Development

451 Seventh Street, S.W., Room 10276

Washington, D.C.  20410-0001

Re: Docket No. FR-5352-A-01, Real estate Settlement Procedures Act (RESPA) Advanced Notice of Proposed Rulemaking (ANPR): Strengthening and Clarifying RESPA’s “Required Use” Prohibition

Dear Sir or Madam:

IMPACT Mortgage Management Advocacy and Advisory Group (IMMAAG) appreciates the opportunity to provide comments regarding the above referenced ANPR. These comments are submitted on behalf of IMMAAG and its several thousand registered users and subscribers.   

HUD has asked for feedback from “all interested members of the public, including individual consumers, consumer advocacy organizations, housing counseling agencies, the real estate and mortgage industry, and federal, state, and local consumer protection and enforcement agencies”  regarding . . . .”its rulemaking directed to strengthening and clarifying the prohibition against the ‘‘required use’’ of affiliated settlement service providers in residential mortgage transactions under section 8 of RESPA.”

The RESPA existing definition: “Required use means a situation in which a person must use a particular provider of a settlement service in order to have access to some distinct service or property, and the person will pay for the settlement service of the particular provider or will pay a charge attributable, in whole or in part, to the settlement service. However, the offering of a package or (combination of settlement services) or the offering of discounts or rebates to consumers for the purchase of multiple settlement services does not constitute a required use. Any package or discount must be optional to the purchaser. The discount must be a true discount below the prices that are otherwise generally available, and must not be made up by higher costs elsewhere in the settlement process. (24 CFR 3500.2)“

While the subject and definition of affiliated business arrangements and required use prohibitions seems to be intended to cover the spectrum of settlement service functions and participants, the ANPR has a singular focus – home builders/sellers and mortgage sources. 

Requiring a buyer in the context of a home purchase financing transaction to use a particular settlement service provider regardless of incentives or affiliations should continue to be prohibited. The issue of the required use of a particular settlement service provider in the case of a refinance request from a borrower should be considered as a separate issue and dealt with on its own merits. The required use definition in the ANPR does not draw a distinction between the two. IMMAAG believes that since HUD seeks advanced feedback, it is appropriate for them to consider the issue in both contexts. 

Since the ANPR is singularly focused on new home purchases our comments are narrowed to that subject. IMMAAG does not profess to be an expert regarding new home building, the costs associated with that activity or the expected financial returns expected to be generated as a result of that business. Therefore, we will not directly respond to HUD questions requiring that technical knowledge. Rather, our comments address what we believe to be the essence of the problem HUD faces with the entire issue of builder/mortgage company affiliates. 

The Fundamental Problem of the Effectiveness of Required Use Prohibitions on Home Purchases  

In the context of new home sales, there is a basic problem associated with the effectiveness of prohibiting required use. Prohibitions on required use, which IMMAAG does support, do not prevent consumers from being induced to accept “ghost” discounts that may easily mask the fact that the home could have been priced lower whether the consumer used affiliated services or not. 

Home purchase transactions are large. The median home prices reported by NAR in July 2010 are $182,600. The pure size of the transaction affords a significant amount of “slop” in the advertised retail price of a new home. This “big ticket” issue renders the asking price somewhat irrelevant. 

For example, a builder determines a target sales price for homes in a particular development. Assume that target for a particular model, equipped in a predetermined way is $182,600. The home may easily be marketed at $190,000 because the size of the sale will allow this arbitrary “mark up from the target” without producing a dampening effect on demand. Every sale closed at full, advertised retail price increases profit 4% over the target. So, borrowers can be promised a discount of $7,400 if an affiliate is used and even with the existing rule’s requirements and a prohibition on “required use”, if the buyer opts out of using the affiliate, the purchase produces a $7,400 windfall. If the borrower opts in to the affiliate offer, the sale still generates a value at 100% of target. Until the HUD modifies the process of “proving” associated discounts this problem is unavoidable in home purchases. 

The irony is that while this type of price elasticity and lack of transparency is not even considered in home sales today, the Dodd-Frank bill, Congress and Consumer Advocate groups are so concerned about costs and transparency that they have instituted a fee limit that, on a loan amount of $182,600 would consider cumulative points and fees above $5,478 to exceed the ceiling amount for a safe harbor determination resulting in a qualified loan. Yet, no one challenges the arbitrary pricing of the home on the basis the market will determine it. 

IMMAAG suggests that if builders/sellers desire to offer special pricing based on the use of certain service providers that the builder should be required to “file a financial plan” establishing target profits, costs, etc. for each development and/or home model within a development. Such "filed" documents would be made available to all buyers. HUD should also retain the existing prohibition against required use even if it adopts a "filed" financials approach. If a builder/seller decides to offer discounts or pricing specials based on other factors unrelated to service providers, then such filing would not be required. 
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